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| BLA 95- 227 Deci ded Novenber 21, 1997

Appeal froma Decision of the Loner Gla Resource Area Manager,
Phoeni x D strict, Bureau of Land Managenent, finding no significant inpact
and approvi ng construction of a pothol e damdevel opnent for desert bi ghorn
sheep. EA No. AZ 026- 94- 019.

Mbtion to di smss deni ed; Decision affirned.

1. Admnistrative Procedure: Sanding--Rules of Practice:
Appeal s: Sanding to Appeal

ABMmotion to dismss for lack of standing wll be
deni ed where the record sufficiently establishes that
the appel lants are parties to the case who have legal |y
cogni zabl e interests adversely affected by the appeal ed
deci si on.

2. Environnental Quality: Environnental S atenents--National
Environnental Policy Act of 1969: Environnental S atenents

A BLM deci si on based on a finding of no significant
inpact wll be affirned if the record shows that a
careful review of environnental problens has been nade,
rel evant environnental concerns have been identified,
reasonabl e al ternati ves have been consi dered, and the
final determnation is reasonable. A party chall engi ng
t he deci sion has the burden of show ng that the
determnation was premsed on a clear error of law a
denon strabl e error of fact, or an anal ysis which
failed to consider a substantial environnental question
of material significance to the action for which the
anal ysis was prepared. Mere differences of opinion
provide no basis for reversal of BLMs decision if the
decision i s reasonabl e and supported by the record on

appeal .

APPEARANCES Qaig M Waver and Judith C Shaw Tonopah, Arizona, pro
sese; Rchard R Geenfield, Esq., Gfice of the Held Solicitor, US
Departnent of the Interior, Phoenix, Arizona, for the Bureau of Land
Managenent .
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(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Gaig M Waver and Judith C Shaw have appeal ed fromthe Decenber 30,
1994, Decision of the Lower G la Resource Area Manager, Phoenix O strict,
Bureau of Land Managenent (BLMor Bureau), finding no significant inpact
and approvi ng construction of a pothol e damdevel opnent for desert bi ghorn
sheep as anal yzed in Environnental Assessnent No. AZ-026-94-019 (EA.

In July 1993, the Foundation for North Anerican WId Sheep
(Foundat i on) approached the Arizona Gane and H sh Departnent (Departnent)
and BLMabout allow ng the Foundation and its local affiliate, the Arizona
Desert Bighorn Sheep Society (Society), to fund and construct a new desert
bi ghorn sheep wat er devel opnent in conjunction wth the Foundation's annual
conference to be held in Phoenix in March 1995. The Foundation envi si oned
the venture as a showcase proj ect benefitting desert bighorn sheep and hi gh
lighting the working rel ationship of the Society, the Departnent, and BLM
and anticipated that participants woul d i ncl ude conventi oneers and
dignitaries fromthe Departnent of the Interior and the Foundation. In
order to neet these goal s, the Foundation requested that the project be on
BLMIand but not in wlderness, that the site be no nore than 2 to 3 hours
from Phoeni x and accessi bl e by two-wheel drive vehicles, that the | ocal e be
no nore than a 90-mnute wal k fromthe vehicle parking areas, and that the
under taking be a traditional pothole/tinaja devel opnent | arge enough to
provide work for up to 200 people. See EA at 1.

S nce exi sting cooperative project proposal s did not neet the
Foundation's criteria, the Departnent proposed constructing a pothol e dam
on Saddl e Mbuntain, an isol ated nountai nous out crop approxi nately 60 ml es
west of downt own Phoeni X, inhabited by a snall herd of 5-10 bi ghorn sheep
but with no pernanent water supply. Id. After various sites on Saddl e
Mbuntai n were rejected as | acking one or nore of the attributes del i neated
by the Foundation, a shelf in a series of potholes in a bedrock drai nage
lowon the east side of the saddleinsec. 13, T. 1N, R 8 W, dla and
Salt Rver Meridian, Maricopa Gounty, Arizona, was chosen as the | ocation
for the developnent. 1d. at 3.

The Bureau prepared an EA for the project. The EA described the
proposed action as a

nasonry dam12 feet tall and 25 feet across, constructed of
rough-faced, 12 X 4 X 16 inch bl ocks. The bl ocks and nortar w |
be col or canoufl aged and the top of the damw | be dressed wth
native rock to break up the straight-line outline. The pothol e
wll be sealed wth a sprayed-on concrete sealing agent to pre
vent | eakage. The resultant pothole wll retain 25, 000 to 30,000
gallons when full of water.

Id. at 3. The project al so included a debris-screeni ng gabi on and a shade
structure to reduce evaporation loss. 1d. at 3-4.
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The EA stated that the project conforned to applicabl e | and-use pl ans
and to BLMs responsibilities pursuant to its separate nenoranda of under
standing wth the Departnent, the Foundation, and the Society. 1d. at 2-3.

The EA al so indicated that the proposed action woul d assi st the
Foundation, the Society, the Departnent, and BLMin fulfilling their
respective mssions and goal s relating to bi ghorn sheep nanagenent .
According to the EA the joint endeavor woul d foster Foundation nenbers'
conti nued concern and support by denonstrating how contributed funds were
used and by providing the opportunity for a hands-on experience in bighorn
sheep nanagenent and woul d hel p BLMand the Departnent assure a per nanent
bi ghorn popul ati on on Saddl e Mbuntai n by providing a constant water source.

Id. at 3.

In describing the affected environnent, the EA acknow edged that,
al though the area s ruggedness provi ded excel | ent cover for desert bi ghorn
sheep, its potential as bighorn habitat was likely affected by its
isolation fromother bighorn habitat and by other activities in the area,
such as recreation, the inpact of which was unknown. The EA observed t hat
the natural potholes did not have sufficient depth to provi de pernanent
wat er through extended dry periods, but estimated that, wth pernanent
water, the habitat coul d support as nmany as 35-40 aninal s, al though the
ultinate popul ati on size depended on the anount of habitat, the effects of
its isolation fromother occupi ed habitat, and the inpacts of hunan
activity such as recreation. 1d. at 5. The EA further noted that the
project area and access trail traversed a nmajor cultural site and that all
of Saddl e Mbuntai n was designated as Gategory Il Desert Tortoise Habitat.
| d.

The EA anal yzed the environnental inpacts of the proposed action and
concluded that, wth the identified mtigation neasures, the project woul d
have no adverse effects on the environnent. The EA specifically found that
i npl enent ati on of the approved data recovery plan woul d of fset any direct
or indirect inpacts to the cultural resources, adding that the Sate
Hstoric Preservation Gficer concurred with the no adverse effect
determnation. 1d. at 6. The project’'s effects on desert tortoi ses and
their habitat would likely be mninal and short-term the EA conti nued,
since vegetation tranpling would be mninmal and the damsite was | ocated in
terrain unusable by tortoises. Id. at 7. The EA al so examned the no
action alternative, cuml ative and residual inpacts of the proposed action,
and necessary mitigation neasures. |d. at 7-8. The cumul ative inpacts
di scussi on acknow edged once again that the potential for an increase in
t he bi ghorn sheep popul ati on occasi oned by a pernanent water supply coul d
be partially offset by other factors affecting the aninmals and the habitat,
i ncludi ng the nodest habitat bl ock, the herd' s isolation and snall size,
and the outdoor recreational use of the area. 1d. at 8.

After circulating the draft EA for public reviewin Novenber 1994 and
addi ng Appendi x 1 consi sting of public comments and BLMresponses, BLM
finalized the EA in Decenber 1994. |In his Decenber 30, 1994, Decision, the
Area Manager concl uded that, based on the analysis in the EA the potential
environnental inpacts of the proposed action were not expected to be
significant. He approved the cooperative endeavor, subject to the
identified stipulations, explaining that
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[t]he proposed action neets the criteria established by the
Foundation to build a bi ghorn sheep wat er devel opnent in
conjunction wth their neeting, in concert wth the Society, the
Departnment and BLM It fulfills those needs while hel ping to
assure the wel | -being of the bighorn herd in the area, wthout
causi ng any significant adverse inpacts. |nplenentation of the
project wll foster good wll on the part of the Foundation and
other participants and wll thus hel p assure the future of

bi ghorn sheep in Arizona. A finding of no adverse inpact was
supported by the Sate Hstoric Preservation Gficer for the
associ ated archaeol ogi cal site due to the data recovery program

Qe of the identified stipulations specified that the ring road encircling
Saddl e Mbunt ai n woul d be bl ocked to vehicul ar use at one of the four-wheel
drive wash crossings east of the project area in order to increase
protection for the pothol e area and the archaeol ogi cal resour ces.

Intheir Satenent of Reasons (SR, Appellants contend that they wll
be adversely affected by the project's alteration of the natural attributes
of the site and that the pernanent nature of the devel opnent wll create
significant inpacts to the area. They chal | enge the Deci sion's adoption of
criteria defined exclusively by the project's proponent, asserting that the
EA failed to anal yze the effects of such limted criteriainrelation to
the bi ol ogi cal needs of bighorn sheep. Appellants argue that the
restrictive nature of the criteria inproperly excluded other superior sites
on Saddl e Mbuntai n fromconsideration in the EA and that the EA therefore,
failed to satisfy the requirenent that it fully evaluate the inpacts of a
proposed action and of fer alternatives which mght achieve simlar goal s
whi | e reduci ng detrinental inpacts.

Appel l ants object to the Foundation's failure to include criteria
addressi ng the biol ogi cal needs of bighorn sheep. They fault the EA' s
accept ance of the Foundation's criteria which define the project in terns
of access for convention participants and the EA's omssion of alternative
Saddl e Mbuntai n | ocations biol ogical |y superior for bi ghorns due to reduced
hunan contacts. Appellants conplain that the project criteria ignore the
needs of higher priority wldlife water devel opnent sites identified in
| and-use pl ans and accuse the Departnent of failing to direct cooperative
sheep nanagenent efforts towards areas of greatest biological benefits.
They further criticize the Departnent for neglecting to provide data
denonstrating that the water construction wll actually produce the bi ghorn
sheep popul ati on increases estimated in the EA

Appel lants posit additional flaws in the EA They claimthat the EA
does not establish either that water is not now avail abl e year-round at the
project site or that limted water is the only factor thwarting an
i ncreased bi ghorn sheep popul ation. They naintain that the EA i nadequat el y
anal yzed the shortcomngs of the proposed | ocal e conpared to nore renote
l ocations, including the el evated |ikelihood of negative inpacts from hunan
interactions sterming fromits | ow nountain | ocati on and the grow ng
isolation of this bighorn range. Appellants al so object to BLMs failure
to
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advi se the Tonopah Area Goalition, a recogni zed community association wth
a long history of involvenent in issues concerning Saddl e Mbuntai n, about
t he proposed acti on.

Inits Answer, BLMnoves for dismssal of the appeal for |ack of
standing, arguing that Appel |l ants have not shown how t hey woul d be
adversely affected by inpl enentati on of the planned project. As to the
subst anti ve i ssues rai sed by Appellants, BLMasserts that there is no
prohi bition agai nst inpl enentation of a proposal pursuant to criteria
devel oped excl usively by the project's proponents. The Bureau deni es that
the criteria overl ook the needs of the bi ghorn sheep, citing references in
the EAto the project's purpose of aiding bighorn sheep. The additional
paraneters, BLMnaintains, were essential for the project to fulfill all
its needs and purposes.

The Bureau explains that alternative sites on Saddl e Mountain wth
advant ages over the sel ected site were not considered because those sites
had defects, such as renoteness, access and terrain difficulties, and
unsuitability for pothol e/tinaj a devel opnents, whi ch woul d have prevent ed
the project fromneeting all its stated goals. As to Appellants' claim
that the criteria ignore the needs of higher priority water devel opnent
sites, BLMavers that the project conplies wth applicabl e | and-use pl ans,
adding that lack of funding is not a relevant factor here since the
Foundat i on provi ded funds and | abor for the project, resources which were
avail able only for this specific project. The Bureau further insists that
the project is ained where it would do the nost good since the retention or
restoration of as many existing natural herds as possible, even snmall ones,
iscritically inportant to assuring the continued thriving of desert
bi ghorn sheep in Ari zona.

The Bureau notes that, contrary to Appellants' assertion, the EA
states only that the natural pothol es at the sel ected | ocal e woul d not
provi de pernanent water through extended dry periods, not that water is not
avai | abl e throughout the year at the existing site. Smlarly, BLMpoints
out that the EA does not identify the current amount of water as the only
factor limting an increased bi ghorn sheep popul ati on, but al so
acknow edges that isolation fromother bighorn habitat and recreational
activities mght restrict the size of the herd. The EA considers the
site's shortconmngs, BLMsubnmts, including the herd s isolation and the
potential for increased recreational activity in the area, but recogni zes
that the inpact of recreational activity is mtigated by the fact that
recreational use would be at its lowest during the hottest part of the
year, the period when access to water would be nost critical. The Bureau
deni es that nore renote water devel opnent opportunities shoul d have been
conpared to the chosen | ocation because none of those areas woul d ful fill
the stated purposes of the project.

The Departnent's asserted failure to provide data on ot her bi ghorn
range has no rel evance to the adequacy of the EA BLMasserts, since the
ultinate size of the population is not a factor in the Decision. Wile the
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EA states that, wth the provision of permanent water, the habitat m ght
support 35-40 aninal s, BLMsubmts that the EA nmakes no attenpt to define
the ultinmate popul ation size of the herd. In any event, the habitat does
not need to support 35-40 aninals, BLMavers, since the project's purpose
wll be fulfilledif the area sinply continues to support a bi ghorn sheep
herd. FHnally, BLMdisputes Appel lants' contention that the Tonopah Area
Qoalition was not advised of the project, asserting that Vaver is the
contact for the Goalition, that he was hand-del i vered a copy of the EAin
Novenber 1994, and that he, Shaw and ot her Tonopah resi dents submtted
conments on the EA Accordingly, BLMasks that the appeal be deni ed.

[1] Ve first address BLMs notion to dismss the appeal for |ack of
standing. Departnental regulation 43 CF. R § 4.410(a) confers the right
to appeal upon "[alny party to a case who is adversely affected by a
decision” of a BLMofficer. Thus, to have standing, an appel | ant nust be
both a party to the case and al so adversely affected by the deci sion bei ng
appeal ed. Audubon Society of Portland, 128 IBLA 370, 373 (1994), and cases
cited. Both Waver and Shaw participated in the process that led to the
BLM Deci si on by submitting cooments on the EA and thus qualify as parties
to the case wthin the neaning of 43 CF. R § 4.410(a). See id. at 374.

To be adversely affected, an appel | ant nust have a | egal | y cogni zabl e
interest inthe land at issue. Wiile that interest is not limted to an
economc or property interest and nay include use of the | and invol ved or
ownership of adjacent |land, nere interest in a problemor deep concern
about the issues does not suffice. Kendall's Goncerned Area Residents, 129
| BLA 130, 136-37 (1994), and cases cited. In any case, there nust at |east
be col orabl e al |l egati ons of adverse effect identifying specific facts
giving rise to that conclusion. Southern Wah WIderness Aliance, 127
| BLA 325, 327 (1993), and cases cited. The Board wll not specul ate as to
why an appel | ant is concerned about a decision or how an interest has been
affected by a decision; rather the appellant nust allege or the record nust
show an interest that has been injured. Mrk S Atnan, 93 | BLA 265, 266
(1986); Oegon Natural Resources Gouncil, 78 IBLA 124, 126 (1983), and
cases cited. In the absence of such a show ng, an appeal nust be di smssed
for lack of standing. See Save Qur Ecosystens, Inc., 85 | BLA 300, 301-02
(1985).

A though BLMcontends that Appel |l ants have not shown that they have
legal |y cogni zabl e interests adversely affected by BLMs Deci sion, we find
that Appellants' SORand their coments on the EA sufficiently show t hat
they use the land in question and provide at |east col orabl e all egations
that their use wll be adversely affected by the Decision. Accordingly, we
deny BLMs notion to dismss for |ack of standing.

[2] Ve nowturn to the nerits of the appeal. A BLMdeci sion based on
a finding of no significant inpact wll be affirned if the record
establishes that a careful review of environnental problens has been nade,
all relevant areas of environnmental concern have been identified, and the
final determnation that no significant effects wll occur is reasonable in
l'i ght
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of the environnental analysis. See, e.g., Bl Anstrong, 131 | BLA 349,
350 (1994); G Jon & Katherine M Roush, 112 IBLA 293, 297 (1990); Hboosi er
Envi ronnental Gouncil, 109 1BLA 160, 172-73 (1989); @ aci er-Two Medi ci ne
Aliance, 88 IBLA 133, 141 (1985). A party challenging the determnation
nust showthat it was premsed on a clear error of |aw or denonstrabl e
error of fact, or that the analysis failed to consider a substanti al
environnental question of nmaterial significance to the proposed action.
Hoosi er Environnental Gouncil, supra, at 173; Lhited Sates v. Hisman, 81
| BLA 271, 273-74 (1984). The ultinate burden of proof 1s on the
challenging party. G Jon & Katherine M Roush, supra, at 298; Inre

B ackeye Tinber Sale, 98 IBLA 108, 110 (1987). Mere differences of opi ni on
provide no basis for reversal. 1d.; GQacier-Two Medicine Aliance, supra,
at 144, See Cady v. Morton, 527 F.2d 786, 796 (9th dr. 1975).

Appel l ants' objections to the EA focus prinarily on BLMs accept ance
of the project paraneters set by the Foundation and BLMs limtation of
alternatives based on those criteria. The Foundation, as the source of the
funds and | abor for the endeavor, not BLMor the Departnent, proposed the
wat er devel opnent project wth the nultiple purposes of directly benefiting
bi ghorn sheep and provi di ng a hands-on sheep managenent experience for
Foundat i on nenbers who provi de financial support for such projects. The
criteria devel oped by the Foundation served to ensure that all the purposes
of the undertaking would be fulfilled. Appellants have not shown t hat
t hese gui del i nes were unreasonabl e, and we find no error in BLMs adoption
of those criteria in anal yzing the proposed action.

In reviewng a proposed activity, a Federal agency nust consider
alternatives to the preferred course of actions. See 40 CF. R
§ 1501.2(c); Bob Marshall Aliance v. Hxdel, 852 F. 2d 1223, 1228-29 (9th
dr. 1988), cert. denied, 489 US 1066 (1989); Southern Uah WI derness
Aliance, 122 1BLA 334, 338 (1992). The alternative consi dered nust be
feasibl e and reasonably related to the purpose of the proposed action, in
other words, alternatives that can be acconplished and al so fulfill the
pur pose sought to be achieved by the action. See 40 CF. R § 1502. 14(a);
Vernont Yankee Power Gorp. v. Natural Resources Defense Gouncil, Inc., 435
US 519, 551 (1978); Howard B. Keck, 124 IBLA 44, 53 (1992), and cases
cited. The alternatives Appellants allude to, but do not specifically
identify, would not fulfill the project's goal of provid ng Foundation
nenbers the opportunity for actual |y experiencing bi ghorn sheep nanagenent
firsthand because of their renoteness, access and terrain difficulties,
and/or unsuitability for pothol e/tinaja devel opnents. Appel | ants,
therefore, have not shown that BLMerred by failing to eval uat e these
alternative project sites.

QGontrary to Appel l ants' assertion, the EA recogni zed the possibl e
short comngs of the proposed site, including the location's proximty to
human recreational uses, but noted that recreational use would be at its
lowest during the hottest part of the year when the water source woul d be
nost critical. The EA al so adopted the mitigation neasure of bl ocki ng the
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ring road encircling Saddl e Mbuntai n to vehi cul ar use at one of the four-
wheel drive crossings east of the project area as a neans protecting the
area. See EAat 6, 8. Several of the other flaws all eged by Appel | ants
stemfromtheir msreading of the EA The EA does not state that year-
round water is not currently available at the site or that water is the
only factor limting an increased bi ghorn sheep popul ati on. Nor does the
EA predict that the bighorn sheep popul ation wll increase to 35-40 ani nal s
after construction of the dam Instead, the EA recogni zes that additional
factors including the snall habitat block, the herd s isolation and snal |
size, and the recreational use of the area nay partially offset the
potential for popul ation gains created by a pernmanent water source
sufficient to wthstand extended dry spells. See EAat 5, 8.

The record al so refutes Appel lants' claimthat BLMfailed to advi se
the Tonopah Area Goalition of the project. Appellants do not deny that a
copy of the EA was hand-del i vered to Vaver, the contact person for the
alition, in Novenber 1994 or that Vaver, Shaw and David Schwake,
anot her Tonopah resi dent, submtted cooments on the EA These actions
denonstrate that BLMadequately notified the Goalition of the proposed
undertaking. Furthernore, while Appellants' concern that scarce public
funds be expended only on high priority water-devel opnent projects mght be
relevant if this project were a BLMinitiated and funded proposal, the
Foundation, not BLM suggested and is funding the endeavor. V¢ find that
Appel lants have failed to showthat BLMs environnental anal ysis was
flawed. Accordingly, we conclude that the EA sufficiently anal yzed the
environnental effects of the water devel opnent project and that the
Deci si on approvi ng the proj ect was reasonabl e and supported by the record.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, BLMs notion to
dismss is denied, and the Decision appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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